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	CODE OF PRACTICE AND PROCEDURE FOR DEALING WITH

UNSATISFACTORY PERFORMANCE OF TEACHERS


8A.1
INTRODUCTION
This Code of Practice has been separated out from advice on disciplinary procedures to emphasise the developmental aspects.  In some cases, however, it may be difficult to distinguish between a performance problem caused by lack of capability, negligence or misconduct.  If in doubt, it is suggested that initially the matter should be treated as one of performance.

The procedure will not apply to staff whose apparent incapability arises from ill health, for which there are separate guidelines (see Chapter 9).

The procedure applies only to staff appointed by the school.  It does not apply to  centrally appointed peripatetic staff.  Those staff are subject to separate procedures.  Any concerns relating to the performance of such staff should be drawn to the attention of the appropriate line manager.  The governing body may, however, require the LEA to remove a member of staff from the school.  Before taking such action, the governing body must inform the employee, in writing, of the reasons for requiring his/her removal from the school.  It must also give the member of staff the opportunity:-

-
to make representations with respect to the action it proposes to take, including oral representations to an individual governor or panel which the governing body may appoint for the purpose and to take account of any such representations; and

-
to appeal against the decision to an appeals panel appointed by the governing body before notifying the LEA.

In the event of an Industrial Tribunal hearing, the governing body will be the respondent and will therefore be required to show that the stages of the performance procedure have been carried out in a fair and reasonable manner.  Head teachers who initiate action under the procedure must consider all the implications of any action.

It is recommended that the advice of the Education Personnel Service be sought whenever an employee's performance is giving cause for concern and might lead to action under this procedure.

An employee has the right to be accompanied by a colleague, friend or representative of a recognised professional association or trade union at any meeting under these arrangements when questions of unsatisfactory performance are to be discussed.  An employee should be informed, in writing, of this right.

The employee should always be given advance notice of such meetings, of not less than 5 working days, be advised of the right to be represented and be given reasonable time to contact a representative to consult with him/her about his/her availability. Where requested, the meeting should be (re)arranged for a date and time when the representative is available to be present. 

Every effort should also be made to find accommodation for the employee and his/her representative to discuss the case prior to the meeting.
Concerns about the performance of staff during probationary service should be progressed through the separate Probationary Procedure (see Chapter 3).

8A.2
RESPONSIBILITIES FOR SATISFACTORY PERFORMANCE
Management has the responsibility to:

-
ensure that job descriptions are agreed and provided for all staff and that they are reviewed annually, with consultation over content, both when first drawn up and at the time of the annual review;

-
set standards of performance which are realistic and assessable in terms of quality, quantity, time and cost;

-
provide a working environment which is healthy, safe and free of discrimination;

-
tell staff when their performance is not up to the required level;

-
consider whether health or health-related problems could be affecting the employee's work and, if so, whether it would be more appropriate to pursue the case in accordance with the ill-health guidelines;

-
consider whether lack of performance may be due to unreasonable expectations of or lack of proper explanation to employees;

-
consider what improvements may be achieved through additional agreed support and training.

Staff have a responsibility to achieve a satisfactory level of performance.

8A.3
SETTING STANDARDS OF PERFORMANCE
Careful recruitment, selection and induction will minimise the risk of poor performance and schools are strongly urged to follow the guidance in this Handbook on these topics.  It is important, therefore, that:

-
employees should be made aware of the standards of work required of them;  

-
job descriptions contain accurately the main purpose and scope of each post and the tasks involved;

-
employees are made aware of special conditions which apply during a probation period;

-
employees who are promoted are made aware of the expectations of their new posts;

-
employees are told of the consequences of any failure to meet required standards.

8A.4
INVOLVEMENT OF THE PROFESSIONAL ASSOCIATIONS AND TRADE UNIONS

Employees should be advised to consult with their professional association or trade union representative whenever questions of performance are to be discussed.  It may also be appropriate for management to discuss the concerns informally with the employee's representative at an early stage to seek a mutually agreed approach to resolving the problem.

8A.5
ROLE OF TRAINING AND SUPERVISION
Proper training and supervision are important to the achievement of satisfactory performance.  Performance should be discussed regularly with employees and any unsatisfactory performance identified as soon as possible to ensure that appropriate action is taken to remedy the matter.  This is particularly so during any period of probation or the initial service of a recently promoted employee.

8A.6
UNSATISFACTORY PERFORMANCE
Concern about an employee's performance can occur in a number of ways arising from:

-
a general concern about the quality or quantity of work;

-
failure to reach agreed targets;

-
unacceptable levels of mistakes;

-
relationships with colleagues;
-
complaints;

-
lateness;

-
absenteeism.

The list is not exhaustive.

It is necessary to differentiate between cases which may relate to capability and those which concern conduct.  Where there is a doubt, it is suggested that initially the matter should be treated as one of performance.  Cases relating to conduct should be pursued through the Disciplinary Procedure unless there are other related performance issues involved.  This will apply particularly in the case of lateness or absenteeism.  Separate guidance is given on handling questions of capability arising through ill health (see Chapter 9).
8A.7
TEACHER APPRAISAL AND PERFORMANCE
There may be occasions when questions concerning a teacher's performance may arise during the appraisal process.  It is important to ensure that such questions on performance are pursued entirely separately from the appraisal process.  Schools should refer to the Council's Code of Practice on Teacher Appraisal (Appendix 4.2, paragraphs 23-25) in such cases.
8A.8.
SUPPORT TO THE EMPLOYEE
The provision of adequate support to an employee whose performance is causing concern is important.  Such support should be used positively to assist the employee to achieve and sustain a satisfactory level of performance and as an aid to enabling the employee to come off the unsatisfactory performance processes or to avoid going on them in the first place.

Examples of support which may be offered to and agreed with an employee may

include appropriate training, counselling, regular meetings with a mentor, visits to other schools, and class observations.

8A.9
GUIDELINES FOR DEALING WITH UNSATISFACTORY PERFORMANCE
Appendix 8A.1 contains a model procedure which governing bodies are strongly recommended to adopt.

Schools are reminded that it is part of the normal day-to-day responsibilities of management to inform staff of concerns about standards of performance and to give time for improvement before considering action under these processes (see also Section 8A.2). Only when such action has failed to achieve the desired improvement should the Preliminary Action set out in Appendix 8A.1 be commenced.

All cases of unsatisfactory performance should be investigated. During the Preliminary Action, the nature of the problem(s) should be identified, including the level of seriousness and possible cause(s), through structured information gathering and systematic recording.  

Throughout the whole process, employees should always be reminded of their right to be represented, by a representative of their professional association or trade union, a colleague or friend.  A representative from the Education Personnel Service should be invited to be present to give advice at meetings where questions of unsatisfactory performance are discussed, particularly under Stages 2 and 3 of this Procedure.

The following steps should be followed:-

1.
There should be a clear statement, in writing, made by the manager of the concerns and ways in which the employee does not meet the requirements of the job.

2.
The employee should be given a reasonable opportunity to comment upon the concerns expressed by management and give an explanation of his/her actions.

3.
It should be remembered that the cause of the problem could be due to situations such as health, personal or social problems or harassment at work.  Such problems should be progressed initially under the separate procedures (see Chapters 9 and 12).

4.
Areas which can be identified for improvement should be agreed, between management and the employee.

5.
Assistance should be given, as appropriate, through training and support to enable the employee to reach the required standard of performance before the formal procedure is invoked.  Usually at least one term should be allowed for this, during which progress should be monitored, regularly and sympathetically.  In some cases a shorter or longer period may be appropriate.

6.
Once action under the formal procedure is started, the maximum period for improvement is two terms. In exceptional circumstances (and if a teacher's lack of capability is placing pupils' education seriously at risk), the period may be shorter (as short as 4 weeks in extreme cases). These cases will be rare.  Head Teachers who believe there may be grounds for shortening the normal two terms timescale should seek advice from the Education Personnel Service.

7.
Where it is suspected that staff are avoiding meetings called under the procedure, the Education Personnel Service and representative of the recognised professional association or trade union should be consulted on the action to be taken.  It should be noted that the action may continue following the consultation.

8.
Where the employee is unlikely or unable to reach the required standards, consideration should be given to seeking alternative - but not necessarily equivalent - employment if available.


This might involve:


-
transfer to another post within the same school, or


-
transfer to another school or to a college, if this seems a feasible solution and a suitable vacancy is available and the relevant governing body is agreeable, or


-
transfer to another post within the Council's service.

9.
The availability of alternative work should be considered at an early stage before the employee is placed on the formal procedure and, where appropriate, again  before action is taken to dismiss an employee.  This should be explained to the employee.

10.
Where the committee of a governing body is considering the possible ismissal of an employee, the Director of Education has a statutory right to be represented to advise the committee.  Therefore, a senior education officer should be invited to be present at any meeting held under Stage 3 of the procedure.

It is recommended that the following be designated to conduct meetings and hear appeals at the different stages of the procedure.  Particularly in the case of small schools it is recognised that it may not always be possible for a different member of staff to institute action at different stages in the formal procedure.  However the same person(s) should not be involved in the original decision and in the appeal panel at Stages 2 and 3 of the formal procedure.

Staff Other Than Head Teachers and Deputy Head Teachers
	Stage
	Interview conducted by
	Appeal to

	1
	Immediate Line Manager (e.g. Deputy Head Teacher, Head of Department or Year Co-ordinator) or Head Teacher
	Head Teacher or Chair of Governing Body or designated Governor

	2
	Head Teacher
	Appeals Panel of Governing Body

	3
	Committee of Governing Body
	Appeals Panel of Governing Body


Deputy Head Teachers
	
Stage
	Interview conducted by
	
Appeal to

	
1
	Head Teacher
	Chair of Governing Body or

designated Governor

	
2
	Committee of Governing Body
	Appeals Panel of Governing Body

	
3
	Committee of Governing Body
	Appeals Panel of Governing Body


Head Teachers
	PRIVATE 
Stage
	Interview conducted by
	Appeal to

	1
	Chair of Governing Body or Governing Body Representative and a representative of the Director of Education (advised by a representative of the Education Personnel Service)
	Appeals Panel of Governing Body (advised by a representative of the Director of Education)

	2
	Committee of Governing Body

(advised by a representative of the Director of Education)
	Appeals Panel of Governing Body (advised by a representative of the Director of Education)

	3
	Committee of Governing Body (advised by a representative of Director of Education)
	Appeals Panel of Governing Body (advised by Director of Education)


At any Stage of the formal procedure, decisions made by a committee or appeals panel of a governing body shall be determined by a vote if consensus cannot be reached.

8A.10
ACTION AGAINST A PROFESSIONAL ASSOCIATION OR TRADE UNION REPRESENTATIVE
This procedure applies equally to employees who are representatives of professional associations or trade unions.  However, before proposing to take action under any Stage of the formal procedure against an accredited representative of a recognised professional association or trade union, schools should discuss the case with a senior officer of the Education Personnel Service and the branch secretary or full-time official of the professional association or trade union.

8A.11
REMOVAL OF WARNINGS
A copy of any warning issued under the formal procedure should be sent to the Education Personnel Service to be placed on the employees personal file held by the LEA.  The warning will stay on the file whilst the employee remains on the formal procedure.

Where performance subsequently becomes satisfactory, and the employee is taken off the formal procedure, the warning(s) will be removed from the LEA personal file and not used in any subsequent meetings about the employees performance.


APPENDIX 8A.1
MODEL PROCEDURE FOR HANDLING CASES OF UNSATISFACTORY PERFORMANCE OF TEACHERS IN SCHOOLS
1.
PURPOSE AND SCOPE
The governing body's aim is to assist improvement in the performance of individual employees in order to attain acceptable standards of performance in their duties.

2.
PRINCIPLES
The procedure is designed to identify the causes of unsatisfactory performance of individual employees and to provide them with the opportunity for appropriate guidance, support and training to reach the required standards.

A brief written record should be kept at each stage of the procedure of all meetings, the action and time period agreed for improvement, and progress made. The employee should have the opportunity to record any areas of disagreement or concern.

Regular feedback should be given to the employee throughout the monitoring process.

At any meeting under these arrangements where questions of unsatisfactory performance are discussed or reviewed, the employee will have the opportunity to give an explanation and be represented by a colleague, friend or representative of a recognised professional association or trade union.

The employee should always be given advance notice of such meetings, of not less than 5 working days, be advised of the right to be represented and be given reasonable time to contact a representative to consult with him/her about his/her availability.  Where requested, the meeting should be (re)arranged for a time when the representative is available to be present.

Staff have the right to appeal against any decision taken under the formal procedure.

The normal period for improvement following action taken under the formal stages of the procedure will be no longer than two terms.  In extreme cases where the failings of performance are so serious that the education of pupils could be placed in jeopardy, the maximum period for improvement will be 4 weeks.
The right to confidentiality should be respected throughout the process.

For the purposes of the operation of the procedure, a working day should be reckoned as a day that the school is open for pupils.


PRELIMINARY ACTION
Where an employee’s performance has not improved as a result of action taken as part of normal day-to-day management, the attention of the employee should be drawn, in writing, to the ways in which his/her performance may be unsatisfactory.

A meeting should be arranged with the employee to discuss the alleged inadequacies of his/her work and any related problems. The employee should be given advance notice of the meeting, of not less than 5 working days, be advised of the right to be represented and given reasonable time to contact a representative to consult with him/her about his/her availability.  Where requested, the meeting should be (re)arranged for a time when the representative is available to be present.

The employee ahould also be given a copy of the Unsatisfactory Performance Procedure.

Where it is established that the employee needs to improve his/her performance, clear targets or performance standards should be set in order to achieve and maintain the expected level of  improvement.

Arrangements to assist the employee to reach the acceptable level of performance will be discussed and agreed with him/her; these will cover:

- 
support which may include appropriate training, counselling, regular meetings with a mentor, visits to other schools, class observations;

-
monitoring, which may include regular feedback and the option for the employee to ask for an independent professional assessment.

The agreed arrangements may include involvement by the Advisory Service and other officers of the LEA.

The timescale, which normally will be at least one term, should be agreed in which the required standard of performance should be achieved.

The date(s) when progress will be reviewed and the person who will supervise and monitor progress should be determined.

The agreed action should be documented and a copy passed to the employee. The documentation should indicate clearly that the action constitutes Preliminary Action under this process.

At the end of the agreed monitoring period, there should be a meeting to discuss progress and decide upon any further action.

Where at the review meeting it is decided that the employee has failed to satisfy the targets set, consideration should be given to the possibility of:-

-
allocating a different balance of duties to the employee; or

-
transferring the employee to alternative employment within the school, if available, at or below the current salary level of the employee, with or without protection of salary; or

-
where an alternative post at or below the current salary level of the employee has been identified outside the school, recommending that the employee be transferred to it, with or without protection of salary; or

-
moving into the formal procedure.

This could apply particularly in the case of an unsatisfactory promoted employee who could be offered a post at his/her previous level.


THE FORMAL PROCEDURE
STAGE 1
1.1
Where preliminary action has failed to effect an improvement within the agreed timescale, the employee will be called to a meeting and have the opportunity to comment upon those aspects of work which are still causing concern. The employee should be given advance notice of the meeting, of not less than 5 working days, be advised of the right to be represented and given reasonable time to contact a representative to consult with him/her about his/her availability.  Where requested, the meeting should be (re)arranged for a time when the representative is available to be present.  

1.2
If the employee cannot offer a satisfactory explanation, the employee will be issued with a formal written warning and given a clear written statement of:-

· the areas of work still needing improvement;

· the arrangements agreed for further support, guidance, supervision, monitoring and feedback which may include the involvement of the Advisory & Inspection Service or other appropriate officer of the LEA;

· the period for improvement which will not exceed one term.

· the standards to be achieved in order to come off the procedures.

· the date for a review meeting, at the end of the period set for improvement, to determine whether the employee comes off the procedure or the case is to progress to Stage 2.

STAGE 2
2.1
This Stage will be used where:

· required improvement in performance has not been achieved within the timescale set following action at Stage 1 or;

· in cases where it is considered that the failings in performance are so serious as to place the education of pupils in jeopardy,

2.2
The employee will be called to a meeting with a designated person or committee of the governing body. This might be the same meeting, by mutual agreement, as the meeting held at the end of Stage 1.

2.3
The employee should be given advance notice of the meeting, of not less than 5 working days, be advised of the right to be represented and given reasonable time to contact a representative to consult with him/her about his/her availability.  Where requested, the meeting should be (re)arranged for a time when the representative is available to be present.

2.4
Before the meeting takes place, the employee should be informed, in writing, of the aspects of  work which are considered to be unsatisfactory; specific examples should be quoted.

2.5
At the hearing, the designated person or committee will decide whether action against the employee is warranted.

2.6
If it is decided at the conclusion of the meeting that performance is still unsatisfactory, the employee will be given a final written warning making it clear that failure to achieve and sustain the required standard of performance within a maximum period of one term (four weeks for cases of serious professional incompetence) may result in  dismissal. The employee should also be given a clear written statement of:-

· the areas of work still needing improvement;

· the arrangements agreed for further support, guidance, supervision, monitoring and feedback which may include the involvement of the Advisory & Inspection Service or other appropriate officer of the LEA;

· the standards to be achieved in order to come off the procedures.

· the date for a review meeting, at the end of the period set for improvement, to determine whether the employee comes off the procedure or the case is to progress to Stage 3.

2.7
Before the review meeting takes place, the employee will be entitled to have a report from an appropriate inspector.

2.8
During this stage it may be appropriate to consider further , in consultation with the employee's representative and the Education Personnel Service, the possibility of  alternative employment for the employee either within or outside the school.

2.9
If the required standard of performance has not been achieved within the timescale set following the issue of the final written warning, the case will be referred to a committee of the governing body for a decision.  

STAGE 3
3.1
The employee will be suspended on full-pay pending the governing body committee meeting.

3.2
Before the meeting takes place, the employee should be informed, in writing, of the aspects of work which are still considered to be unsatisfactory; specific examples should be quoted.

3.3
At least 5 working days notice of the meeting should be given to the employee who should also be advised of the right to be represented and given reasonable time to contact a representative to consult with him/her about his/her availability.  Where requested, the meeting should be (re)arranged for a time when the representative is available to be present.

3.4
The employee and his/her representative will have the opportunity to make representations to the committee.

3.5
The committee of the governing body, after hearing all the evidence, will decide whether the complaint against the employee is justified.  If the committee  decides that the employee should be dismissed with notice it will inform the employee accordingly. 

3.6
The decision will be confirmed in writing to the employee within seven working days of the hearing of the committee of the governing body and setting out the rights of appeal.

3.7
The LEA will be notified of the decision of the governing body after:-


-
the period for lodging an appeal has expired; or


-
the appeal has been heard by the appeals committee of the governing body.

3.8
The employee will remain suspended on full pay pending the outcome of an appeal and/or throughout the period of notice.

APPEALS
4.1
An employee has a right to appeal against any decision taken under the formal  procedure.  Appeals should be made in writing to the chair of the governing body within seven working days of receipt of the written decision.

4.2
The designated appeals panel will hear the appeal as soon as possible thereafter (normally within ten working days of receipt).
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