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10.1
INTRODUCTION

A governing body is responsible for establishing a Disciplinary Procedure and making it known to the staff in the school.

The Authority has produced a model Disciplinary Procedure for all staff and this is contained in Appendix 10.1.  The model procedure is based on the Code of Practice and advice issued by ACAS.

Ideally, at each stage of the procedure, the case against an employee should be heard by a different designated person or panel of the governing body.  It is recognised, however, that this may not always be practical, particularly in smaller schools.  However, an appeal must always be heard by a designated person or panel of the governing body who was not involved in the original decision.

The model procedure contains four stages (see Section 10.7) and will apply to all employees who work solely at a school where the governing body has delegated management.  This includes:

-
staff employed full‑time or part‑time;

-
staff employed on permanent or temporary contracts;

-
staff who may work in more than one school under a separate contract for each school.

The position relating to centrally appointed staff or staff shared by two or more schools is explained in section 10.2 below.

School catering staff are outside the jurisdiction of the governing body in regard to discipline and dismissal.

The governing body is strongly recommended to adopt this model procedure.

It is important that confidentiality be maintained in all cases of discipline and that the procedure should be applied in a fair and non-discriminatory way to all staff, including those employees who may be involved as witnesses.

Advice from officers of the Authority is available to assist in handling disciplinary cases.  This is important particularly in cases where the Police are involved or potentially may be involved, e.g. financial irregularities or requirements of the Children Act.

It is recommended that the advice of the HR & OD Service be sought whenever an employees' conduct is giving cause for concern and might lead to disciplinary action.

An employee has the right to be accompanied by a colleague, friend or representative of a recognised professional association or trade union at any meeting which may result in disciplinary action being taken against him/her.  An employee should be informed, in writing, of this right.

The employee should always be given advance notice of such meetings, be advised of his/her right to be represented and be given reasonable time to contact a representative.  Every effort should also be made to find accommodation for the employee and his/her representative to discuss the case prior to the meeting.

Schools are also reminded of the requirements to notify the Department for Education and Employment, where an employee has been dismissed or might have been dismissed had (s)he not resigned in connection with acts of serious or gross misconduct.  Examples of misconduct would include misappropriation of school monies, false and deceptive claims relating to qualifications as well as inappropriate behaviour towards children.

In the event of an industrial tribunal hearing, the governing body will be the respondent and will therefore be required to show that the stages of the disciplinary procedure have been carried out in a fair and reasonable manner.  Head teachers who initiate disciplinary action under the procedure must consider all the implications of any action.

10.2
STAFF NOT EMPLOYED SOLELY AT THE SCHOOL

The school's disciplinary procedure does not apply to staff who are not employed solely at the school, such as centrally appointed peripatetic staff.  Those staff are subject to separate disciplinary procedures.  Any concerns relating to the conduct of such staff should be drawn to the attention of the appropriate line manager at the earliest opportunity.

The governing body may also require the LEA to remove a member of staff from the school.  Before taking such action, however, the governing body must inform the employee of the reasons for requiring his/her removal from the school.  The employee must also be afforded the opportunity:-

-
to make representations with respect to the action it proposes to take, including oral representations to an individual governor or panel which the governing body may appoint for the purpose and to take account of any such representations; and

-
to appeal against the decision to an appeals panel appointed by the governing body before notifying the LEA.

10.3
RESPONSIBILITY FOR STAFF DISCIPLINE

The head teacher is responsible for maintaining discipline among all staff in the school.  The responsibility for initiating disciplinary action and deciding the appropriate level of action rests with the governing body in the case of a head teacher, and head teacher in respect of all other staff.  The governing body and head teacher should also be mindful of the rights of the employee.

A governing body may delegate to a committee responsibility for the dismissal of staff and hearing of appeals.  Governing bodies are recommended to establish a committee to deal with disciplinary matters on their behalf, and a second committee to hear appeals in order to ensure that the principles of natural justice are maintained.

A disciplinary committee must comprise not less than three governors but must not be the full governing body as a separate group will be needed to hear appeals.  Decisions taken by these committees under their delegated powers must be reported to the next meeting of the governing body.

It is also important that a manager or members of a committee of the governing body hearing a disciplinary case at any stage have not had any previous involvement in the particular complaint against the employee.

It is recommended that the following be designated to conduct disciplinary meetings and hear appeals at the different stages.  Particularly in the case of small schools it is recognised that it may not always be possible for a different member of staff to institute disciplinary action at different stages in the procedure.  However the same person should not be involved in the original decision and appeal at any stage.

Staff other than Head Teachers and Deputy Head Teachers

	
Stage
	
Action by Designated Person/Body
	
Appeal to


	1
	Immediate Line Manager (e.g. Deputy Head Teacher, Head of Department or Year Co-ordinator) or Head Teacher
	Deputy Head, Head Teacher or designated Governor

	2
	Head Teacher's Representative as above or Head Teacher
	Head Teacher or designated Governor

	3
	Head Teacher
	Appeals Panel of Governing Body

	4
	Committee of Governing Body
	Appeals Panel of Governing Body


Deputy Head Teachers

	
Stage
	
Action by Designated Person/Body
	
Appeal to


	1
	Head Teacher
	Chair of Governing Body or Governing Body Representative

	2
	Head Teacher
	Chair of Governing Body or Governing Body Representative

	3
	Committee of Governing Body
	Appeals Panel of Governing Body

	4
	Committee of Governing Body
	Appeals Panel of Governing Body


Head Teachers

	
Stage
	Action by Designated Person/Body
	
Appeal to


	1
	Chair of Governing Body or Governing Body Representative
	Chair of Governing Body (not previously involved in the case) or Governing Body Representative (not previously involved in the case)

	2
	Chair of Governing Body or Governing Body Representative
	Appeals Panel of Governing Body

	3
	Committee of Governing Body
	Appeals Panel of Governing Body

	4
	Committee of Governing Body (advised by Representative of Director of Education)
	Appeals Panel of Governing Body (advised by Director of Education)


For Stages 3 and 4, decisions made by a committee or appeals panel of the governing body shall be determined by a vote.  

10.4
OPERATION OF THE PROCEDURE

Discipline is maintained effectively by example, training, informal advice or reprimands and through observance by staff of recognised standards of conduct and the Conditions of Employment.  Where minor misconduct first occurs, it should be the usual practice for the head teacher or other line manager to deal with the matter by counselling, informal reprimand or warning about the need for improved conduct. This process will usually have preceded formal disciplinary action in respect of minor misdemeanours.  If the minor misconduct continues or is repeated then the case should be dealt with under the formal Disciplinary Procedure.

The formal procedure should not normally be invoked unless:

-
previous advice and/or reprimands have been ineffective;  or

-
the complaint is of a serious nature.

There are a number of reasons for which it would be inappropriate to use a disciplinary procedure where the contract is terminated.  These are where the termination is:

-
because of redundancy;

-
for some other substantial reason, e.g. that the employee has been engaged on a fixed term or temporary contract for a specific reason, which has come to an end;

-
due to an employee becoming disqualified from undertaking his/her duties because of a statutory provision;

-
because the employee has reached the statutory retirement age;

-
because the employee is not confirmed as suitable or capable and is dismissed at the end of the probationary period;

-
because the employee has failed to pass the Police checking procedures.

Head teachers and governing bodies are reminded of the importance of consultation with the recognised professional associations and trade unions wherever the dismissal of staff is being considered.

10.5
EVIDENCE FROM PUPILS

Schools should refer to the separate guidelines and seek further advice from a senior officer of the Education Department whenever complaints against staff are made by or on behalf of pupils.

Where pupils are involved they should, therefore, normally be questioned before the hearing individually and not collectively.  It is advisable that parents of such pupils or others with parental responsibility under the terms of the Children Act should be informed as soon as possible and given the opportunity to be present during questioning.  Statements taken from pupils may be produced as evidence during the disciplinary interview.

10.6
INVESTIGATING ALLEGATIONS OF MISCONDUCT

Every effort must be made to ascertain the facts where an allegation of misconduct is made against an employee.  The following is recommended as good practice:

· Confidentiality should be maintained throughout the process.

· Written reports or statements should be obtained from:

(a)
the person(s) making the allegation of misconduct;

(b)
any witnesses who may have been present when the alleged misconduct took place.

· The complaint should be brought at an early stage to the attention of the employee against whom it is made.  This should be confirmed in writing, together with information about his/her rights to representation.  Copies of written reports and or statements should also be passed to him/her.

· The employee should have the opportunity to give an explanation of the allegations against him/her.

In more serious or complex cases, and particularly where serious or gross misconduct is alleged (see Appendix 10.1), a formal investigation must be carried out.  In such cases, the investigation should be carried out by a senior manager other than the one designated to conduct the disciplinary hearing.  In addition to the action set out above, the Investigating Officer should:

· normally interview any persons from whom reports or statements have been obtained, in order to clarify any conflict in the evidence or other points relevant to the case.  Where  it is necessary to interview pupil, their parents or others with parental responsibility should normally be invited to be present, and should see a copy of any statement made by the pupil.

· once all the evidence has been considered, inform the employee whether or not the case is to be referred for disciplinary action.

No record of a complaint should be placed on the employee's personal file when disciplinary action is not pursued.

Schools are reminded that evidence of investigations may have to be produced where a complaint by the employee against the school or LEA is made to an Industrial Tribunal.

10.7
OPERATION OF THE DISCIPLINARY PROCEDURE

Considerable difficulties may arise where an adverse report is made on an employee and the employee is not made aware of these shortcomings.  Where a report is made on an employee:


a copy of the report must be given to the employee;


the person making the report must ensure that the employee is made aware of the nature of any reservations expressed about his/her suitability for promotion and the reasons for them;


encouragement and constructive advice should be given to the employee which may enable him/her to remedy the deficiencies which have been criticised;


the report should relate only to the circumstances giving cause for concern, though any previous warnings may be referred to.

In all cases, it must be made clear to the employee, which stage of the procedure is being invoked (see Appendix 10.1).  As a general guide, the Stages should be used as follows:

Stage 1


for first time minor misdemeanours, or


where previous informal action has failed to improved behaviour.

Stage 2


for a further offence within 12 months of the issue of an oral warning, or


for first time offences which are slightly more serious but fall short of serious misconduct (see Section 4 of Appendix 10.1 for examples).

Stage 3


for a further offence within 12 months of the issue of a written warning, or


for all cases of alleged serious misconduct.

Stage  4


for a further offence within 12 months of the issue of a final written warning, or


for all cases of alleged gross misconduct (see below and Section 5 of Appendix 10.1).

A representative of the HR & OD Service should be invited to be present at an interview held under Stages 3 or 4 of the procedure.

A senior education officer should be invited to be present at any interview to hear complaints against a Head Teacher held under Stages 3 or 4.

The reasons for giving an oral or written warning must be made clear.  A general observation or conversation about the employee would be insufficient.  Appropriate additional guidance, training or supervision should be made available to the employee.

However, the employee should be left in no doubt as to the consequences of further disciplinary action or eventual dismissal if the warning is ignored.

A note of the warning should be sent to the Education Personal Service to be placed on the employee's personal file held by the LEA for a period of 12 months unless further warnings have been given during that time.

Gross misconduct is misconduct of such a kind that it fundamentally breaks the whole basis of the contract of employment and, therefore, the employer cannot reasonably be expected to tolerate the continued presence of the employee at the workplace.  In cases of potential gross misconduct, the employee should be suspended from the workplace (see Section 10.10), as soon as possible, while investigations take place.  Suspension is a neutral action and does not imply that an allegation against the employee has been substantiated.

If gross misconduct is established in any case, the normal sanction will be summary dismissal without notice unless there are mitigating circumstances.

An action which may be regarded as gross misconduct in one area of employment may not be regarded as so serious in another.  The decision as to whether an act of gross misconduct has been committed has to be left to the judgement of the senior management who are informed of the incident.  It is important that a senior officer of the HR & OD Service is consulted before any action in cases of gross misconduct in order that appropriate advice may be given.  The HR & OD Service will inform the Director of Education immediately.

Appendix 10.1 gives some examples of situations which may constitute gross misconduct.

10.8
CONDUCT OF DISCIPLINARY MEETINGS AND APPEALS

The purpose of the interview is to determine the facts of the case in the presence of the employee and to hear any explanation offered by or on behalf of him/her.  It is important that disciplinary meetings at all stages of the procedure should be fair and reasonable.  Accordingly:

(a)
The employee has a right to be accompanied by a colleague or friend of his/her choice, or a representative of a recognised professional association or trade union.

(b)
In cases of more serious misconduct, management will need to decide, at the conclusion of the investigation, under which stage of the Disciplinary  Procedure the case should be heard.

(c)
The employee should therefore be given clear notification in writing, of the date of the meeting, the stage under which the case will be heard, the right to be represented and the complaints made against him/her by management, and the potential outcome, together with copies of relevant papers which will be presented by management, at least five working days before the meeting takes place.

(d)
Copies of any documents or statements relevant to the interview to be produced by the employee should be sent to the management representative to arrive before the day of the meeting.

(e)
Exceptionally, new evidence may be introduced, by either party at the meeting, at the discretion of the chair.

(f)
A representative of the HR & OD Service should be invited to be present at disciplinary meetings held under Stages 3 or 4 of the procedure.

(g)
Where the committee of a governing body is considering the possible dismissal of a member of staff, the Director of Education has a statutory right to be represented to advise the committee.  In addition to this, it is advisable that a senior representative of the Director of Education be invited to be present at any disciplinary meeting held under Stages 3 or 4 of the procedure to consider complaints against a head teacher.

(h)
Any meeting should commence with the case against the member of staff being outlined.

(i)
The employee or his/her representative should be asked to give an explanation of the allegation against him/her.

(j)
Witnesses may be called by either management or on behalf of the employee.  Any witnesses who are called may be questioned by the Disciplinary Panel, management or the employee or his/her representative.  Wherever possible, evidence submitted by witnesses should be corroborated.  The Disciplinary Panel will determine the validity of the evidence of the witnesses.

(k)
Normally, pupils will only submit written statements and not attend hearings. (see Section 10.5)

(l)
Only evidence submitted at the meeting should be taken into account before any decision is reached.  Any previous disciplinary decision still current will also be taken into account.

(m)
Parties should sum up their cases.  Management should sum up first and the final statement should be made on behalf of the employee.

(n)
The designated manager or members of the panel hearing the case will consider their decision in private.  The representative of the HR & OD Service will remain to advise the manager or panel members.  All other parties will withdraw.

(o)
The parties may be recalled to clarify any points of uncertainty on information already given.  If recall is necessary, both parties should return, even if only one is concerned with the point giving rise to doubt.

(p)
It will be permissible for both parties at an appeal to produce evidence which may not have been presented at the original disciplinary hearing provided it is directly relevant to the appeal, and it is available to each party at least three working days before the appeal is heard.  Only in very exceptional circumstances, will it be permissible, subject to the agreement of the chair, to produce additional evidence within three working days before the appeal hearing.

10.9
NOTIFICATION OF DECISIONS IN DISCIPLINARY CASES

Normally, the decision will be announced to all parties at the conclusion of the meeting.  Exceptionally, where this is not practicable, the decision will be announced within two working days.

Written confirmation of the decision will be given to the employee within five working days of the date of the hearing, together with a reminder of his/her rights of appeal and the specified timescale.  After expiry of the date for the appeal or an appeal has been unsuccessful, a copy of the decision will be sent to the HR & OD Service for retention.  The letter will be placed on the employee's personal file for a period of 12 months from the date of the original hearing, after which the record will be removed unless further warnings have been given during that time.  No record of disciplinary warnings should be made in the school log book.

In the case of a decision by the governing body to dismiss the employee, the Director of Education will be informed in writing after the period for an appeal has elapsed or an appeal has been heard.  The Director of Education will then notify the employee, in writing, within ten working days that:

-
either (s)he will be dismissed with due notice;  or

-
(s)he is dismissed summarily.

The effective date of any dismissal will be that notified by the Director of Education in the letter terminating the employment of the employee in accordance with the instructions of the governing body.

10.10
SUSPENSION

Suspension for alleged misconduct should only be instigated:

-
where the suspected offence may amount to gross misconduct; or

-
in a situation when it is decided that a member of staff should be away from the school in the best interests of the investigation or the employee while a serious matter is being investigated.

During suspension, the employee shall be paid the normal rate of pay applicable to the grade held immediately before suspension.

If the investigation is prolonged, the employee may, after one month of suspension, appeal to the governing body to have it lifted.

The governing body (in the case of suspension of the head teacher) and the head teacher (for all other staff) shall both have the power to suspend any person employed to work at the school where, in the opinion of the governing body, or head teacher, the employee's exclusion from the school is required.  Wherever possible, the HR & OD Service should be consulted before this action is taken.

The governing body, when exercising this power, shall immediately inform the Authority and the head teacher.  The head teacher, when exercising this power, shall immediately inform the governing body and the Authority.

Suspension under this paragraph may only be ended by the governing body.  The governing body, on ending such a suspension, shall immediately inform the head teacher and the Authority.

10.11
SANCTIONS OTHER THAN DISMISSAL

A disciplinary committee or appeals panel hearing a case under Stage 4 of the Disciplinary Procedure may impose a sanction less than dismissal.  Alternative sanctions may include:

(a)
That a further final written warning be given to the employee.

(b)
That there should be withholding of an increment, if appropriate, for a period of no longer than 12 months.

(c)
That the employee should be transferred to another post within the school at the same salary level.

(d)
That the employee should be transferred to an alternative lower graded post within the school, with or without protection of salary.

(e)
That the employee be suspended for up to two weeks on half pay.

An appeal panel may also impose a lesser sanction from that decided by a disciplinary meeting, similar to those set out above.

10.12
CRIMINAL OFFENCES OUTSIDE EMPLOYMENT

These shall not be treated as an automatic reason for disciplinary action.  Consideration should be given as to whether the offence makes the employee unsuitable for his/her type of work, or unsuitable to remain in his/her present employment.  The procedure set out in cases of misconduct or gross misconduct shall be applied as appropriate.

Suspension where police or other investigations are being carried out in relation to this paragraph may be continued until the investigations are complete or, where appropriate, court action taken.  Suspension in these circumstances could be in the best interests of the school or the employee.  A senior officer of the HR & OD Service should be consulted before action is taken in these cases.

10.13
ACTION AGAINST A PROFESSIONAL ASSOCIATION OR TRADE UNION REPRESENTATIVE

This procedure applies equally to employees who are representatives of professional associations or trade unions.  However, before proposing to take action beyond Stage 1 against an accredited representative of a recognised professional association or trade union, schools should discuss the case with a senior officer of the HR & OD Service and the branch secretary or full‑time official of the professional association or trade union.

In cases of alleged gross misconduct by a representative of a recognised professional association or trade union and where the branch secretary or full‑time official cannot be contacted quickly, the representative may be suspended on full pay until such consultations have taken place.

10.14
DEFINITION OF A WORKING DAY

For the purposes of the operation of the Disciplinary Procedure, a working day should be reckoned as a day that the school is open for pupils.

Where a disciplinary case arises just before a school holiday, arrangements to resolve the matter speedily should be discussed between the parties.  An intervening school holiday should not of itself be a cause for an undue delay in resolving the case.

APPENDIX 10.1:  MODEL DISCIPLINARY PROCEDURE FOR SCHOOLS
1.
PURPOSE AND SCOPE

The governing body's aim is to encourage improvement in individual conduct.  This procedure sets out the action which will be taken when disciplinary rules are breached.

2.
PRINCIPLES

(a)
The procedure is designed to establish the facts quickly and to deal consistently with disciplinary issues.  No disciplinary action will be taken until the matter has been fully investigated.

(b)
At every stage staff will have the right to state their case and be represented, if they wish, at the hearings by a colleague or friend of their choice, or a representative of their professional association or trade union.

(c)
An employee has the right to appeal against any disciplinary decision.

(d)
Under Stages 1 to 3, a manager or committee of the governing body may only issue the relevant recorded warning or take no disciplinary action.

(e)
The record of any warning given to an employee under this procedure shall be placed in his/her personal file held by the LEA.  It shall be removed from the personal file after 12 months has elapsed provided that no further warnings have been given during that time.  No record of disciplinary warnings should be made in the school log book.

3.
THE PROCEDURE

Stage 1

An employee against whom a complaint of unsatisfactory conduct has been made, will be interviewed by a designated person.  If the designated person is satisfied that in all the circumstances, a recorded oral warning is warranted, an oral warning will be given to the employee.  The employee should also be advised that further disciplinary action will be taken if there is no improvement or further misconduct occurs.

A description of the oral warning must be recorded and the employee should be invited to sign that the record is accurate.  Any refusal to sign should be recorded, as should reason for the refusal.

Stage 2

Where a further complaint of misconduct occurs within 12 months of an oral warning being issued, or a complaint of misconduct is such that an oral warning would be inappropriate, the employee will be interviewed by a person designated to consider disciplinary action at this stage.

If, after hearing all the evidence, the designated person is satisfied that disciplinary action is warranted, (s)he will give the employee a warning, to be confirmed in writing within seven working days, outlining the offence and stating that any other complaints of misconduct within the next 12 months will result in further disciplinary action.

Stage 3

This stage will be used in the following circumstances:

(a)
where there have been further complaints of misconduct within 12 months of action being taken at the previous stage(s); or

(b)
a complaint of misconduct would be sufficiently serious to warrant a written warning.

The employee will be interviewed by a designated person or committee of the governing body.  At the hearing, the designated person or committee will decide whether action against the employee is warranted.  If it is decided that the complaints are justified, the employee will be given a final warning, to be confirmed in writing within seven working days, and making it clear that any further complaint of misconduct within 12 months may result in dismissal.

Stage 4

If further serious misconduct occurs, the case will be referred to a committee of the governing body for a decision.

This stage will also be used in cases where, after investigation, gross misconduct is suspected.

The employee and his/her representative will have the opportunity to make representations to the committee.

The committee of the governing body, after hearing all the evidence, will decide whether the complaint against the employee is justified.  If the committee so decides, it may inform the employee that it intends to recommend to the LEA that (s)he be dismissed.  The committee may, however, decide to take other action short of dismissal - see section 10.11.  This decision will be confirmed in writing to the employee within seven working days of the hearing.  

Where the appeal is to an appeals panel of the governing body, the LEA will not be notified until after the appeal has been heard or the period in which it should be lodged has expired.

4.
SERIOUS MISCONDUCT

Normally, the Disciplinary Procedure must be followed through from Stage 1 when dealing with cases of misconduct.  Some more serious acts of misconduct may justify omitting the first two stages of the Disciplinary Procedure by issuing a final warning in the first instance where, after investigation and the hearing of all relevant evidence the complaint is upheld.

The following are some examples of misconduct where it may be appropriate to initiate action at Stage 3 - the list is not exhaustive:

-
leaving the school during normal working hours without permission or sufficient cause for absence;

-
making unauthorised telephone calls and/or sending personal mail at the school's expense;

-
failure to report loss and/or damages to any property issued to the employee in connection with his/her employment;

-
failure to adopt safe working practices or use protective equipment where required by law or management;

-
insubordination;

-
failure to exercise proper control or supervision of pupils or students;

-
discrimination, whether unlawful or not, against other employees, pupils or members of the public on grounds of sex, marital status, age, ethnic origin or disability;

-
sexual and racial harassment.

5.
GROSS MISCONDUCT

If, after investigation, it is confirmed that a member of staff has committed an offence of the following nature (the list is not exhaustive), the normal consequence will be summary dismissal:

theft;

deliberate misuse and/or damage to the school's or Authority's property;

wilful unauthorised disclosure of confidential information which could be harmful to the school, Council, other employees or pupils;

fraud;

incapacity for work due to being under the influence of alcohol or illegal drugs;

failure to disclose criminal convictions not exempt under the terms of the Rehabilitation of Offenders Act 1975 and Exception Orders;

sexual offences;

sexual misconduct at work;

serious sexual and racial harassment;

unlawful discrimination against other employees, pupils or members of the public on grounds of sex, marital status, age, ethnic origin or disability;

fighting at work;

serious physical assault;

gross insubordination;

breaches of safety regulations endangering other people.

While the alleged gross misconduct is being investigated, the member of staff will be suspended, during which time (s)he will receive his/her normal pay.  Any decision to recommend dismissal will be taken by the governing body.

6.
APPEALS

6.1
An employee who decides to appeal against any disciplinary decision taken under Stages 1, 2 and 3 of this procedure must do so in writing to the designated person shown in Section 10.3 of the Disciplinary Code of Practice within seven working days of receipt of the written decision.  Where the appeal would be heard by the appeals panel of the governing body the notice of appeal should be sent to the chair of the governing body.

6.2
An appeal against a decision taken under the Stage 4 of this procedure should be made in writing to the chair of the governing body within seven working days of the receipt of the written decision.

6.3
The designated manager or appeals panel will hear the appeal as soon as possible thereafter (normally within ten working days of receipt).

10.16
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