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  18.
	Fixed Term Employees


18.1
Introduction
There are now only two recognised types of contract – 

(a) A permanent contract

(b) A fixed term contract (which has replaced the old temporary contract type)
This section gives advice on the arrangements for the employment of Fixed Term employees. 
 It should be noted that all staff, regardless of the type of contract they hold and the number of hours they work, accrue employment rights according to the length of their continuous service.   This may not be broken by a temporary cessation of work as for example by school holidays or even gaps during a term where staff would otherwise be available for work.  Staff who have been issued with a succession of termly contracts are likely to have accrued continuous service back to the date that the first contract took effect.

It is important where schools are considering terminating, not renewing or varying the terms and conditions of employment of fixed term employees that the procedures set out in Chapter 13 are followed in the same way as for permanent staff.

However, it will not normally be necessary to follow these procedures in cases where a fixed term employee had been appointed to cover for an absent employee or a vacancy in circumstances where it is made clear from the outset that the appointment is for that specific purpose and will be terminated when the absent employee returns to work or a permanent appointment has been made.

The reason for the fixed term appointment should always be included in the contract of employment and should be stated clearly on the request to appoint sent in to your HR service provider.

18.2 Legislation

The Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002 came into force on 1st October 2002. They gave fixed-term employees the right in principle not to be treated less favourably than permanent employees of the same employer doing similar work. The right, which is exercisable by complaint to an employment tribunal, applies where the less favourable treatment is on the ground that the employee is fixed-term and is not justified on objective grounds.

The Regulations also provide that where a fixed-term employee who has been continuously employed on fixed-term contracts (or one fixed term contract) for four years or more is re-engaged  on a fixed-term contract (or their contract renewed or extended), the new contract has effect under the law as a permanent contract unless the renewal on a fixed-term basis was objectively justified.

18.3
Definition of a Fixed Term contract
Under the Regulations, a fixed term contract is one where the length of the employment contract is determined from the start, which either:

(i)
States a specific term fixed in advance, (e.g. beginning on a specific date and ending on a pre-determined date); or 

(ii) Terminates automatically on the completion of a particular task (e.g. completion of a particular piece of work or projector) 
(iii) Terminates automatically upon the occurrence or non-occurrence of any other specific event (e.g. maternity leave cover which ends upon the return, resignation or dismissal of the substantive post holder).

18.4 Notice 

Unlike a contract simply characterised as “temporary”, a fixed term contract does not require notice in order to terminate it. Effectively, the parties have agreed at the outset that it will end on the date or event specified. However, we recommend that employees are given a reminder at suitable intervals that a fixed term contract is due to expire and this will give the opportunity to discuss the availability or otherwise of further work. 

A fixed term contract may include a clause giving a notice period, which allows the contract to be concluded by either party at a date prior to the termination date. If a notice clause is not included and the employer terminates the contract early, other 
than for gross misconduct, it may be possible for the employee to claim damages for unpaid remuneration in respect of the remainder of the contract. 

18.5
Things to remember

· Fixed-term employees have a right to statutory redundancy payments if they have been continuously employed for two years or more.

· Fixed-term employees should not be selected for redundancy purely because they are on fixed-term contracts, unless this is objectively justified. However, where fixed-term employees have been brought in specifically to complete particular tasks or to cover for a peak in demand, it is likely that an employer could objectively justify selecting them for redundancy at the end of their contracts. 

· Fixed-term employees should receive the same level of redundancy payments as permanent employees.

· When a fixed-term contract terminates and is not renewed, the employee is dismissed. If a person is on a fixed-term contract and it ends without being renewed, this counts as a dismissal and they may be due a redundancy payment.

· The reason for this dismissal will not always be redundancy – this will depend on the circumstances of the case, such as whether the employer is laying off employees of the type that the fixed-term employee is, or whether there is some other reason for not renewing the contract (for example the fixed-term employee was covering for an absent member of permanent staff.) 
· Under no circumstances should staff be appointed on fixed term contracts to assess their suitability for the post.  
18.6 
Statutory Dismissal procedures
Minimum legal standards apply for employers to follow when dismissing an employee. A failure to follow the statutory procedures could be a very costly as Employment Tribunals may:

· Declare the dismissal as automatically unfair.

· Increase the award by up to 50%.

The statutory disciplinary and grievance procedures require 3 basic steps: 

Step 1. Put it in writing - the reasons for the employee’s grievance (or the reasons why the employer is considering dismissal) must be in writing.

Step 2. Arrange a meeting - to hear the employee’s complaint (or discuss the employer’s proposals).  Following the meeting the employer must respond in writing.

Step 3. Appeal – employees must be given a right to appeal the response  given at Step 2.

18.7 
Limiting the use of successive fixed-term contracts 

The Regulations mean that if fixed-term employees have their contracts renewed, or if they are re-engaged on a new fixed-term contract, when they already have a period of four or more years of continuous employment, the renewal or new contract takes effect as a permanent contract unless employment on a fixed-term contract was objectively justified or the period of four years has been lengthened under a collective or workplace agreement.

Fixed-term contracts may be renewed beyond the 4- year period provided the renewal is objectively justified. This renewal will be justified on objective grounds if it can be shown that the use of a further fixed-term contract –
· is to achieve a legitimate objective, for example a genuine business objective, and; 
· is necessary to achieve that objective, and ;
· is an appropriate way to achieve that objective. 

There is no limit on the duration of a first fixed-term contract. However, if a first fixed-term contract lasts for four years or more and is renewed, the second contract will be regarded as permanent, unless the use of a further fixed-term contract is objectively justified. 
For example, if an employee has a five-year contract from 1 October 2002 to 1 October 2007 and it is renewed immediately for three years, the contract will become permanent on 1 October 2007, unless the use of a fixed-term contract is objectively justified.

18.8
Guidance on when fixed term employees should be appointed

Generally staff should be appointed on a fixed term basis only where:-

-
the need for a person to do the job is temporary, e.g. covering for sickness, maternity, or while a vacancy is being filled or

-
the job itself is expected to be temporary, e.g. meeting peak workloads, seasonal requirements, a specific project or where re‑organisation is pending or
Caution needs to be exercised, therefore, where schools are contemplating the 
appointment of fixed term staff in cases where finance is agreed for a set or undefined period. This may arise where the funding comes from an external source (e.g. Government grant)  or where the governing body may not have the money available for the post beyond the end of the current financial year. In such cases, the HR service provider should be consulted on the type of contract to be issued.

All staff appointed to their first teaching or Local Government service post are subject to an initial probationary period that will establish during that period their suitability or otherwise for continued employment.  (See Chapter 3 for further details).

18.8
Terms and Conditions of Appointment
Fixed term employees must be informed, on appointment, of:-

-
the reason why the appointment is of a fixed term nature;

-
the event(s) which will bring the contract to an end; and

-
the likely duration of the appointment, including an expiry date, where known.

Schools will need to give this information to their HR service provider so that it can be included in the written Contract of Employment.  This is very important because if the contract terms are not clear there could be disagreements, and possibly legal claims, about what was intended for the appointment.

18.8.1
Pre-employment clearances
The appropriate pre-employment clearances must be sought for all fixed term teachers and for all fixed term support staff. Please refer to Sections 5.3.1 and 5.4.1 of Chapter 5 of the Schools’ HR Handbook for full details.
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